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DETAILED ACTION 

Applicants' arguments, filed December 1, 2008, have been fully considered. 
Rejections and/or objections not reiterated from previous office actions are hereby 
withdrawn. The following rejections and/or objections are either reiterated or newly 
applied. They constitute the complete set presently being applied to the instant 
application. 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 

Claim Rejections - 35 USC S 103 - Obviousness (Previous Rejections) 

1) Claims 20-24, 29 and 30 were rejected under 35 U.S.C. 103(a) as being 
unpatentable over Day et al. (WO 01/39606) in view of Sagel et al (6,582,708). The 
rejection is maintained. The rejection is maintained in regards to claims 20-23, 29 and 
30 and further applied to claims 1-8, 33, 39, 40, 42 and 43. The rejection is withdrawn in 
regards to claim 24. 

Applicant's Arguments 

Applicant argues there is no teaching or suggestion in Day of the problems 
associated with placing polyphosphate in the gum base, such as the base impeding the 
releases of the polyphosphate to perform a stain removing function. Further Day does 
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not disclose any other stain removing agent may be incorporated into the coating. 
Applicant also argues the citation of Sagel does not provide additional teaching or 
motivation for one of ordinary skill in the art to materially change the compositions of the 
primary reference to arrive at the claimed invention. This argument is not persuasive. 
Examiner's Response 

Although Day does not disclose the problems associated with adding 
polyphosphate to the gum base, it is not necessary that the prior art suggest the 
combination to achieve the same advantage or result discovered by applicant. See 
MPEP 2144, IV. Further Day does teach encapsulating or adding the polyphosphate to 
the coating of the disclosed chewing gum. This meets the limitation of the stain 
removing component not being materially bound to the gum base. Day et al. further 
discloses whitening agents and Sagel et al. discloses that the stability of whitening 
agents is improved when they are encapsulated. Therefore it would have been obvious 
to encapsulate the whitening agent when used in the chewing gums of Day et al. to 
improve their stability. This also meets the limitation of the stain removing components 
not being materially bound to the gum base. 

2) Claims 9-14, 24, 25, 35 and 44-46 were rejected under 35 U.S.C. 103(a) as 
being unpatentable over Day et al. (WO 01/39606) in view of Cherukuri et al 
(4,980,178). The rejection is maintained and further applied to claims 1, 3-8, 33, 39, 42, 
and 43. The rejection is with drawn in regards to claims 9-14, 24, 25 and 35. 
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Applicant's Arguments 

Applicant argues there is no teaching or suggestion in Day of the problems 
associated with placing polyphosphate in the gum base, such as the base impeding the 
releases of the polyphosphate to perform a stain removing function. Further Day does 
not disclose any other stain removing agent may be incorporated into the coating. 
Applicant also argues the citation of Cherukuri et al. does not provide additional 
teaching or motivation for one of ordinary skill in the art to materially change the 
compositions of the primary reference to arrive at the claimed invention. This argument 
is not persuasive. 

Examiner's Response 

Although Day does not disclose the problems associated with adding 
polyphosphate to the gum base, it is not necessary that the prior art suggest the 
combination to achieve the same advantage or result discovered by applicant. See 
MPEP 2144, IV. Further, Day does teach encapsulating or adding the polyphosphate to 
the coating of the disclosed chewing gum. This meets the limitation of the stain 
removing component not being materially bound to the gum base. Day et al. further 
discloses whitening agents and Cherukuri et al. suggest the incorporation of active 
agents in a center-filled gum. Therefore it would have been obvious when formulating a 
center-filled gum with the active agents of Day et al. to have incorporated the actives 
into the center because this is suggested by Cherukuri et al. 
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Claim Rejections - 35 USC § 103 - Obviousness (New Rejections) 

1) Claims 1, 3-10, 13, 14, 25, 33, 35, 39, 40, 42, and 43 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Day et al. (WO 01/39606) in view of Chaykin 
(US 6,01 3,274) further in view of Witzel et al. (US 4,238,475). 

Day et al. disclose chewing gum compositions comprising poly phosphate 
particles. The polyphosphates include tetrapolyphosphate and hexametaphosphate, 
encompassing claim 3. The polyphosphate are sodium, potassium and hydrogen 
compounds (page 4, lines 12-35). The compounds comprise 0.1% to 50% of the 
compositions. Additional agents include whitening agents such as peroxides, and 
surfactants (page 1 1 , lines 27-30). The gums may comprise coatings and the surface 
active agents may be incorporated into the coatings, encompassing claims 39 and 40 
(page 1 1 , lines 35-40). The polyphosphate is added last and may or may not be 
encapsulated with cellulose polymers (page 14, products A-E). The reference differs 
from the instant claims insofar as it does not disclose an example of a chewing gum 
comprising a surfactant as an active agent with the polyphosphate surface active 
although it is suggested, or when an anionic surfactant is used, it is not materially bound 
to the gum base. 

Chaykin discloses oral compositions such as chewing gums (col. 1, lines 34-40) 
that reduce plaque and calculus deposition in the mouth improving oral cleanliness and 
tooth smoothness. The compositions comprise 0.01% to 20% surfactant (see Abstract). 
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The surfactants are an active ingredient that cleanse and sanitize (col. 2, lines 15-17). 
The surfactants include sodium lauryl sulfate, monoglycerides and diglycerides, 
monoglyceride sulfonates, fatty acid esters, fatty acids and their water-soluble salts (col. 
3, lines 25-35). The type of gum is a coated gum (col. 4, lines 33-34, disclosed by 
incorporated reference patent 5,380,530). The reference differs from the instant claims 
insofar as it does not disclose the anionic surfactants are used in conjunction with 
polyphosphate. 

It would have been obvious to one of ordinary skill in the art to have used anionic 
surfactants such as sodium lauryl sulfate, monoglycerides and diglycerides, 
monoglyceride sulfonates, fatty acid esters, fatty acids and their water-soluble salts as 
the surfactants in the chewing gums of Day et al. motivated by the desire to use a 
surfactant that reduce plaque and calculus deposition in the mouth improving oral 
cleanliness and tooth smoothness, as disclosed by Chaykin. 

In regards to the amount of anionic surfactant, the reference discloses the 
amount of surfactant incorporated into the compositions ranges from 0.01% to 20%. 
The prior art does not disclose the exact claimed values, but does overlap: in such 
instances even a slight overlap in range establishes a prima facie case of obviousness. 
In re Peterson . 65 USPQ2d 1379, 1382 (Fed. Cir. 2003). Therefore it would have been 
obvious to use 0.1 to 2% of the surfactant in the compositions of Day et al. as supported 
bv In re Peterson . 

The combination of Day et al. and Chaykin differs from the instant claims insofar 
as they do not disclose the surfactants are not materially bound to the gum base. 
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Witzel et al. disclose chewing gum compositions capable of releasing therapeutic 
agents that are capable of delivering therapeutic effects to the oral cavity including the 
teeth. The therapeutic component is coated with gum arabic to facilitate release from 
the chewing gum (see Abstract). The arabic gum is a resorption retentive agent that is 
impervious to gum base and is not readily assimilated into gum base. The coating 
increases the release from the chewing gum and inhibits resorption or reabsorption of 
materials back into the gum bolus. The active agent is incorporated into the coated 
material at a ratio ranging from 4:1 to 1 :1 active agent to coating (50% to 80% 
encompassing claim 48). The particle size ranges from about 100 mesh to 300 mesh, 
encompassing claim 58 (col. 3). The reference differs from the instant claims insofar as 
it does not disclose the active agents are peroxides, polyphosphates or anionic 
surfactants. 

It would have been obvious to one of ordinary skill in the art to have added the 
anionic surfactants to the coating or encapsulated the anionic surfactants before 
incorporating them into the chewing gum compositions of combination of Day et al. and 
Chaykin motivated by the desire to facilitate their release from the chewing gum as 
disclosed by Witzel et al. 

2) Claims 11 and 12 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Day et al. (WO 01/39606) in view of Chaykin (US 6,013,274) further in view of 
Witzel et al. (US 4,238,475) in further view of Kleber et al. (US 5,064,640). 
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The combination of Day et al., Chaykin and Witzel et al. is discussed above. The 
references differ from the instant claims insofar as they do not teach sodium stearate 
although they teach fatty acid and their water soluble salts. 

Kleber et al. is used as general teaching disclosing sodium stearate is an anionic 
surfacatant used in oral compositions. The reference differs from the instant claims 
insofar as it does not disclose the compositions of the instant claims. 

Generally, it is prima facie obvious to select a known material for incorporation 
into a composition, based on its recognized suitability for its intended use. See MPEP 
2144.07. It would have been obvious to have used sodium stearate in the compositions 
of the combined teachings of Day et al., Chaykin and Witzel et al. motivated by the 
desire to use water soluble fatty acid salt disclosed to be used as an anionic surfactant 
in oral compositions as disclosed by Kleber et al. and supported by MPEP 2144.07. 

3) Claims 1, 2, 9, 10, 13, 14, 20-22, 24, 29, 30, 33, 39, 42 and 43 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Chaykin (US 6,013,274) in view of 
Witzel et al. (US 4,238,475) in further view of Sagel et al (6,582,708). 

Chaykin and is discussed above. The reference differs from the instant claims 
insofar as it does not disclose the surfactants are not materially bound to the gum base. 

Witzel et al. is discussed above and differs from the instant claims insofar as it 
does not disclose the active agents are peroxides or anionic surfactants. 

It would have been obvious to one of ordinary skill in the art to have 
encapsulated the anionic surfactants before incorporating them into the chewing gum 
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compositions Chaykin motivated by the desire to facilitate their release from the 
chewing gum as disclosed by Witzel et al. 

The combination of Chaykin and Witzel et al. differ from the instant claims insofar 
as they do not disclose the compositions comprise a peroxide. 

Sagel has been previously discussed and differs from the instant claims insofar 
as it does not disclose a peroxide whitening agent in a chewing gum compositions in 
combination with an anionic surfactant. 

Generally, it is prima facie obvious to select a known material for incorporation 
into a composition, based on its recognized suitability for its intended use. See MPEP 
2144.07. It would have been obvious to have used an encapsulated peroxide in the 
compositions of the combined teachings of Chaykin and Witzel et al. motivated by the 
desire to whiten the teeth while chewing gum, as supported by MPEP 2144.07. 

Unexpected Results 

Applicant's Unexpected Results 

Applicant's unexpected results have been previously asserted. Applicant 
discusses unexpected result when two stain removing agents are mixed together in the 
gum formulation. 
Examiner's response 

As previously asserted, although it appears that the results are more than 
additive, the results are not commensurate in scope insofar as the claims recite each 
component generally. The results disclose the effect of sodium stearate, carbamide 
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peroxide and sodium tripolyphosphate specifically as specific values whereas the claims 
recite anionic surfactants, peroxides and polyphosphates generally. It cannot be 
determined from the results disclosed by Applicant that all anionic surfactants, 
peroxides and polyphosphates at all concentrations will yield similar results. 

Claims 1-14, 20-25, 29, 30, 33, 35, 39, 40 and 42-46 are rejected. 
Claims 15-16, 18, 19, 26-28 and 36 are withdrawn. 
No claims allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to LEZAH W. ROBERTS whose telephone number is 
(571 )272-1 071 . The examiner can normally be reached on 8:30 - 5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Frederick F. Krass can be reached on 571-272-0580. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Lezah W Roberts/ 
Examiner, Art Unit 1612 
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Supervisory Patent Examiner, Art Unit 1612 



